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BACKGROUND 

There is an American renaissance taking place in our continent today, but it is tribal culture, not 
European, that is being reborn. Younger tribal generations are re-embracing their ancestor's traditions 
across North America and many tribes are developing cultural resource programs capable of sophisticated 
engagement in the cultural resources management processes. These programs are led by Tribal Historic 

Preservation Officers (THPOs). There were approximately ten THPOs in 2000. There are 132 in 2012 and 
are anticipated to be approximately 220 THPOs in the coming years. 

In many bands and tribes, this renaissance has been accompanied by an increased desire to assert tribal 
sovereignty and defend tribal rights with regard to issues on reservations, ceded territories, or other tribal 

lands. Together, and in light of the broad leeway given to tribes by the federal government today on 
cultural and religious issues, strategic and effective tribal relations programs are increasingly critical 
components of many right-of-way projects. Failure to manage these issues strategically can lead to 
protracted litigation and cancellation of proposed projects.  

Developers today need to think beyond the traditional cultural resource surveys and to take a strategic 

approach, from the earliest stages of project development, to build collaborative relationships with tribal 
groups early in the planning process. This paper will introduce key cultural resources management 
concepts, describe the associated legal and political framework, introduce a suggested strategic approach 
and best practices, and conclude with examples of the changing paradigm. 

KEY CULTURAL RESOURCES MANAGEMENT CONCEPTS 

Cultural Resources Management: The term "cultural resources management" evolved from the 
National Historic Preservation Act of 1966, and has subsequently been defined as "the application of 
management skills (planning, organizing, directing, controlling, and evaluating) to achieve goals set 
through the political process to preserve important aspects of our cultural heritage for the benefit of the 
American people.”1   

The following excerpt from the U.S. National Park Service guidelines on cultural resources management 
describes some of the key reasons why preservation of cultural resources is important: 

The physical attributes of cultural resources are, with few exceptions, nonrenewable. 

Once the historic fabric of a monument is gone, nothing can bring back its authenticity; 
once the objects in an archeological site are disturbed, nothing can recover the 
information that might have been gained through analysis of their spatial relationships. 
The primary concern of cultural resource management, therefore, is to minimize the loss 

                                                   
1
 Cultural Resources Management, Don D. Fowler.  Advances in Archaeological Method and Theory, Vol. 5 

http://www.jstor.org/discover/10.2307/20210052?uid=3739736&uid=2129&uid=2&uid=70&uid=4&uid=3739256&

sid=21100802723331 
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or degradation of culturally significant material. Closely related issues include 
compatibility between cultural resources and new development; consideration of visitor 
needs, especially those of special populations; incorporation of sustainable design 
principles in resource protection strategies; and support for the interpretation of park 

resources, both natural and cultural.2 

Resource Types: Cultural resources are classified and categorized in different ways depending on the 
context of the inquiry and applicable jurisdiction. This paper adopts one of the prominent classifications 
systems that breaks cultural resources into three categories: archaeological sites, architectural history 
properties, and traditional cultural properties or places (TCPs). 

An archaeological site is a place in which evidence of past activity is preserved. They range in date from 
10,000 B.C. to as recent as mid twentieth century Euro-American sites such as mills, residences, and 
taverns. Many archaeology sites are not visible on the surface; more recent sites may be evident from 
ruins on the surface.  

An architectural history property may include buildings, structures, landscapes, etc. that reflect man’s 
built environment. Types of architectural history properties that may be encountered include, for example, 
farms, early railroads and associated structures, historic bridges, etc. 

A traditional cultural property, or TCP, can be defined generally as a historic property that is eligible for 
inclusion in the National Register because of its association with cultural practices or beliefs of a living 
community that (a) are rooted in that community's history, and (b) are important in maintaining the 
continuing cultural identity of the community, for example a traditional ceremonial place. It is important 
to note that National Register Bulletin 38 provides guidelines for working with TCPs yet they are not a 
specific named resource type in the actual regulations. Instead, they are another way to understand the 
significance of some historic properties. A TCP may be an archeological site; historic structure, building, 
or district; natural resource; and/or a cultural landscape if it possesses traditional cultural value linked to a 

community’s history and continued sense of identity. The Zuni, for instance, believe that archaeological 
sites are not only artifacts of their past that verify their history and origins, but they are also locations 
where the spirits of their ancestors reside and are very much a part of the present; the “Zuni word for an 
archeological site is heshoda:we, which means ancestral home3” It is often necessary to work with Native 
American cultural leaders and elders to identify, evaluate and treat potential TCPs that might be affected 
by a project.4 
 

LEGAL & POLITICAL FRAMEWORK FOR TRIBAL ENGAGEMENT 

In the United States an array of legal instruments has created a complex legal framework for tribal 
engagement in development projects. This framework, which continues to evolve, creates both procedural 

and substantive legal strategies that tribal groups can pursue in order to protect their culture and resources 
from development projects that may cause undesirable impacts. 

                                                   
2 http://www.nps.gov/history/history/online_books/nps28/28chap1.htm (accessed May 15, 2012) 
3
 Dongoske, Kurt and David Nieto, Jr.  Anshe K’yan’a Zuni Traditional Places Located Within the Fort Wingate 

Military Depot Activity, McKinley County, New Mexico. August 2005. On file at the Zuni Cultural Resources 

Enterprise Zuni, New Mexico. 
4
 Guidelines for Evaluating and Documenting Traditional Cultural Properties was published in 1990 as National 

Register Bulletin 38, and revised most recently in 1998 (National Park Service 1998). The bulletin provides the 

philosophical framework for the inclusion of TCPs in the National Register of Historic Places. 
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Key Tribal Rights      Key Legal Instruments 

 

 Formal Consultation - right to engage in 

formal consultation with federal 

government concerning impacts to 

sacred and historical sites and on the 

mitigation of actions to sites of concern  

 Freedom of Religion - freedom to 

believe, express, and exercise traditional 

religions. Can include access to, and 

ceremonial use of, sacred sites on 

federal lands  

 Usufructuary Rights - right to hunt, fish, 

and gather on ceded territories 

 Treatment as a State - several federal 

environmental laws authorize EPA to 

treat federally-recognized Indian tribes 

in the same manner as a state for 

implementing and managing certain 

environmental programs 

 Human Remains - guaranteed protection and repatriation of tribal human remains 

 Environmental Justice - right to consult with the federal government on adverse environmental 

impacts 

United Nations Declaration on the Rights of Indigenous Peoples 

The United Nations Declaration on the Rights of Indigenous Peoples is a non-binding statement that 
established standards and legal norms for the treatment of indigenous peoples.5 The United States and 
Canada, after initially voting against the declaration, both switched their votes in favor of the declaration 
in 2010. The UN Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, conducted his 
first official visit to the United States in May of 2012 in order to assess how the principles of the 

declaration are reflected in United States law, policies, and practices and to identify issues and necessary 
reforms. In his preliminary report, in advance of his formal report to be released in September, Mr. Anaya 
highlighted his concern that ongoing development is harming tribal resources: 

I cannot conclude without providing some brief comments on issues I have heard related 
to the lands and resources of indigenous peoples across America. The widespread loss of 

indigenous peoples' lands and resources is well-documented. The negative effects of this 
loss are compounded by past and ongoing activities that diminish or threaten the 
remaining lands and resources upon which indigenous peoples depend. 

 

 

                                                   
5
 http://www.un.org/esa/socdev/unpfii/documents/FAQsindigenousdeclaration.pdf 
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STRATEGIC APPROACH TO TRIBAL RELATIONS 

There are a wide array of agencies and organizations interested in how project developers manage tribal 

relations in right-of-way projects, as depicted in the image below. Developers must adopt a strategic 
approach to tribal relations in order to minimize risk to proposed projects and to maximize the potential 
for collaboration between tribal entities and the project developer.   

Tribal Stakeholders 

 
The primary reason that project developers incur the expense associated with a comprehensive approach 

to tribal relations is to manage risk. There are five primary categories of risk to consider in this regard. 

Litigation - Inadequate engagement with the tribes may lead to tribal opposition to the overall project and 
specifically project design which can manifest as litigation during the permitting phase. In addition, tribes 
dissatisfied with a project development process are more likely to participate in anti-project partnerships 
(for litigation and other purposes) between NGOs and tribes. The addition of a tribe as a party to a natural 

resources lawsuit can add compelling context and additional legal issues (e.g., treaty rights, National 
Historic Preservation Act, Executive Orders). 

Schedule - The project development schedule can be disrupted by the discovery of sensitive tribal areas or 
issues. In addition, tribal groups may cause delays in the permitting process if they are concerned that 
their concerns have not been addressed to their satisfaction. 

Formal Consultation - Government perception of inadequate tribal engagement may lead to enhanced 
scrutiny of the project and its approach to permitting, as well as the government looking more skeptically 
at the project’s treatment of cultural resource issues. This could lead to the exclusion of the developer 
from the formal NHPA Section 106 and NEPA consultation processes, leaving the company vulnerable to 
government decisions from which they would be excluded.  

Permitting - Tribal perception of inadequate inclusion in the permitting processes may lead to additional 
delays regardless of a tribe’s views on the project itself. For example, tribes may insist on a complex, 
drawn-out process for identifying TCPs or studying potential impacts to natural resources.  
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Public Relations - The deterioration of relationships with tribal groups may lead to negative media 

coverage; potential damage to corporate brands, as well as corporate reputation and credibility. 

 

BEST PRACTICES  

A strategic and effective tribal relations strategy should be developed that incorporates the following best 
practices: 

 Early engagement of potentially impacted bands and tribes 

 Broad engagement of potentially impacted bands and tribes 

 Build relationships in advance of need to avoid timing issues 

 Proactive relationship building 

 Develop and maintain open lines of communication 

 Highlight sustainable elements of project if applicable 

A CHANGING PARADIGM  

Tribes are no longer passive observers of project development, they are re-defining, and asserting, their 
rights and are actively engaging in legal and political processes designed to protect their interests. The 
vignettes below introduce four examples of this paradigm shift. 
 
1999 - Minnesota vs. Mille Lacs Band of Chippewa Indians (Usufructuary Rights) 
This case, decided by the US Supreme Court in 1999, established that the Mille Lacs Band of Chippewa 
Indians have usufructuary rights on ceded territories now part of the State of Minnesota.6  This case has 

implications for development projects in that it is an example of a tribe's commitment to re-asserting their 
rights to traditional use of natural resources off reservation lands.  
 
2010 - Cape Wind (Traditional Cultural Places) 
Cape Wind is a proposed offshore wind farm on Horseshoe Shoal in Nantucket Sound. Cape Wind plans 
to install 130 wind turbines in this.7 
 

After much controversy, the Keeper of the National Register determined that,  
 

Nantucket Bay is eligible as a traditional cultural property and as a historic and 
archaeological property associated with and that has yielded and has the potential to yield 
information about Native American exploration and settlement of Cape Cod and the 
Islands (Determination of Eligibility Notification 1/04/2010).8 

 
However, Secretary of the Interior Ken Salazar approved the Cape Wind renewable energy project in 

Nantucket Sound despite the Keeper of the National Register’s determination that the Sound was an 
NRHP-eligible TCP.   
 
2012 - Gogebic Taconite (Tribal Relations) 
Gogebic Taconite (GTAC), a Florida based mining company, proposed an open pit iron mine by the same 
name in northern Wisconsin. The 21,000 acre project was expected to generate $1.5 billion in revenues 
over its 35 year life span. The proposed project area is located just south of the Bad River Band of the 

Lake Superior Tribe of Chippewa Indians Reservation and upstream from sensitive wetlands that are 

                                                   
6
 http://www.oyez.org/cases/1990-1999/1998/1998_97_1337 (accessed 8/22/2012) 

7
 http://www.capewind.org/article24.htm (accessed 8/23/2012) 

8
 http://www.nps.gov/nr/publications/guidance/NantucketSoundDOE.pdf (accessed 8/23/2012) 
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home to many of the band's traditional wild-ricing areas. The band's opposition to the project became a 
key talking point of groups opposed to the project. When the bill was defeated by one vote in the Senate 
in March of 2012, tribal concerns were cited as one of the reasons the bill was defeated.9  GTAC 
abandoned their project immediately after the bill was defeated and has not resumed activity since.10 

 
2012 - Department of the Interior Tribal Listening Sessions (Sacred Sites) 
The Department of the Interior is holding a series of five tribal listening sessions across the country in the 
summer of 2012. A statement from the Office of the Assistant Secretary of Indian Affairs described these 
sessions as follows: 
 

The Obama Administration recognizes that the protection of sacred sites on federal lands 
is integral to traditional religious practices, tribal identities and emblematic of sovereign 

tribal nations. These sacred site listening sessions are intended to assist in developing 
policies that result in effective, comprehensive and long-lasting federal protection of, and 
tribal access to, the places that are so important to the fabric and culture of tribal nations. 

  
CONCLUSIONS 

The key to minimizing risk related to tribal issues in a development project is a comprehensive and 
strategic tribal relations program that is implemented before the project is designed. An approach of this 
nature is necessary today in order to allow the THPOs and other key tribal stakeholders to provide 
information about sensitive sites that can inform the design process, to build relationships between the 
project developer and tribe that will facilitate the exchange of information necessary to complete the 
permitting process, to minimize the likelihood of tribal opposition that leads to delays or litigation, and to 
build strong and lasting relationships with a key stakeholder group.   

It is not in a project’s interests to short cut and minimize this process or underestimate the importance of 
building relations. This may have been the primary approach twenty years ago, but the last two decades 
have brought significant changes in laws, attitudes, and precedent that show that a minimal, last minute 
approach to tribal engagement is bad business. Furthermore, the cost of a strategic approach to tribal 
relations as described in this paper is a small fraction of other elements of project development, but 

incurring this expense can minimize very real, and very expensive, risks that frequently put projects in 
jeopardy.  
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